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THE PRESSING NEED TO ADJUDICATE, NOT MEDIATE 
When fear is the new normal for the average Indian, the court’s only role is to act  

as the guardian of the right to dissent 
 The recent judgment of the Supreme Court that refused to review its earlier verdict on the Shaheen Bagh 
protest is inseparable from its political context. The verdict of October 7, 2020 declared that there is no absolute 
right to protest, and it could be subjected to the orders of the authority regarding the place and time. Apart from 
thinking about the legal and constitutional issues, it can also lead to a discourse on the moral authority of the top 
court in dealing with such fundamental questions related to freedom. 
 

Protests, a political challenge 
 Both the judgments came out at the time of ongoing street agitations. Protest “at anytime and anywhere” 
has not been as simple as conceived in the judgments. The agitations against the Citizenship (Amendment) Act 
(CAA) and the farm laws also brought out the immense agony and hardship that the protesters had to face. In the 
anti-farm laws struggle, they experienced suffering over almost the entire winter for a cause which they believe as 
one that concerns the whole nation. They had to pay a heavy price for their convictions. Many were subjected to 
malicious prosecution by the state on serious charges of sedition and terrorist activities. Not only the protesters but 
also their supporters, including comedians and journalists, were not spared. All freedoms under Article 19 of the 
Constitution, from freedom of expression to that of peaceful association, were seriously impaired. 
 Even today, many languish in jail for the offence of dissent and the more serious offence of ‘andolan’. Disha 
Ravi, a 22-year-old climate activist, was booked recently for ‘conspiracy against the government’. Such arrests 
continue because the protests are a political challenge to the existing regime, a theme which the Court did not even 
address with contextual details. 
 

A problematic ‘balancing’ 
 There is a more significant question that a citizen could pose against the Court’s pronouncements on the 
Shaheen Bagh protest. The agitations on the street became an imperative because the issues were not subjected to 
a timely judicial examination. The subject matter of almost all the major protests which have happened recently in 
India, be it over ‘economic reservation’, the CAA or the farms laws, involved legal and constitutional issues requiring 
immediate and effective adjudication in terms of their constitutional validity. The top court could not exercise its 
constitutional role and ensure judicial scrutiny on an aggrandising executive and an equally imposing Parliament by 
exercising its counter-majoritarian function. Having failed to do so, the kind of ‘balancing’ which the Court now tries 
to attain by way of the Shaheen Bagh orders will pose more questions than it answers. 
 In the original judgment on Shaheen Bagh, the Court attempted to “mediate” the issue and admitted in the 
judgment that it “did not produce any solution”. The Court’s duty during the testing times is to adjudicate, and not 
to mediate. A reconciliatory approach is not a substitute for juridical assertion. The review petition provided the 
Supreme Court an opportunity to revisit its earlier folly where it merely acted as a judicial extension of the 
executive. It could have taken empirical lessons from a political situation that was almost proximate to an internal 
Emergency. 
 Constitutional morality is a philosophy that should primarily apply to the constitutional courts. Dr. B.R. 
Ambedkar used this idea in terms of institutions and not of individuals. Had there been a timely adjudication of the 
validity of the laws which was questioned by the process recognised by the law, the torment on the street could 
have been probably reduced. 
 

Think fair and effective 
 A fair and effective adjudicative mechanism in constitutional matters can meaningfully sublimate the 
agitation on the street. Studies have shown that social movements could be less radical and less oppositional when 
the issues could be effectively sorted out by way of fair litigative means. Sociologist Luke Martell was of the opinion 
that the radical green movement in Britain has been at a slower pace when compared with other parts of western 
Europe, because the “public enquiry system” in the United Kingdom could “process ecological demands, integrate 
them into the political system and minimise radicalisation of the movement arising out of exclusion and 
marginalisation”. The principle can have application across the constitutional democracies. 
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 The textbook theory of “balancing” the right to protest and the right to move along the road does not need 
any reiteration in the constitutional climate of the present day. When fear is the new normal for the average Indian, 
the Court’s only role is to act as the guardian of the right to dissent. 
 In the review petition, the petitioners rightly apprehended that the observations in the earlier judgment 
against the indefinite occupation of public space “may prove to be a license in the hands of the police to commit 
atrocities on legitimate voice of protest”. The Court, by its present rejection of the plea, has reinforced an illiberal 
state’s intimidating stand during another unjust political situation. Its affirmation of the earlier view is not merely 
insensitive or surreal. It illustrates an instance of “abusive judicial review”, as described by David Landau and 
Rosalind Dixon, where the Court not only refuses to act as the umpire of democracy but aids the executive in 
fulfilling its strategies. In the process, it legitimises very many illegitimate state actions. 
 

State’s intrusion is a worry 
 In the 2020 verdict,the Supreme Court has also failed to properly appreciate and contextualise the earlier 
Constitution Bench judgment in Himat Lal K. Shah vs Commissioner of Police (1972) even after referring to it. It is 
the state’s intrusion into the realm of rights that should worry the Court. In Himat Lal K. Shah, the Court said that 
the rule framed by the Ahmedabad Police Commissioner conferred arbitrary power on the police officers in the 
matter of public meetings and, therefore, was liable to be struck down. Justice Kuttyil Kurien Mathew, in Himat Lal 
K. Shah, explained that “freedom of assembly is an essential element of a democratic system” and that “the public 
streets are the ‘natural’ places for expression of opinion and dissemination of ideas”. 
 In the review petition, it was not the cause alone that was tried. It was also the Court. 
 

Meanings of Difficult Words: 
 pressing (adjective) – urgent, critical, crucial, 

important. 
 adjudicate (verb) – adjudge, judge, decide, settle, 

resolve. 
 mediate (verb) – negotiate, conciliate, moderate, 

umpire. 
 the new normal (phrase) – an earlier unusual 

situation that becomes a standard now. 
 guardian (noun) – protector, defender, preserver, 

champion, custodian. 
 dissent (verb) – to express 

opposite/disagreeing/conflicting opinions/ideas. 
 inseparable (adjective) – indivisible, indissoluble, 

impossible to separate. 
 absolute (adjective) – total, complete, full, outright.  
 be subject to (verb) – bring under one’s control. 
 authority (noun) – the government, the 

administration, the establishment, the bureaucracy, 
the system. 

 lead to (verb) – result in, cause, bring on, call forth, 
give rise to. 

 moral authority (noun) – The quality or 
characteristic of being respected for having good 
character or knowledge, especially as a source of 
guidance or an exemplar of proper conduct. 

 discourse (noun) – discussion, conversation, 
communication, expression. 

 come out (phrasal verb) – become known, come to 
light, be issued, emerge, transpire. 

 agitation (noun) – (public) protest. 

 ongoing (adjective) – continuing, happening/ 
occurring, unending, unceasing, relentless. 

 Farm Acts, 2000 (noun) – Farm Acts, 2000 refer to 
three agricultural bills passed by the Indian 
Parliament in September 2020. The three acts are 
“The Farmers’ Produce Trade and Commerce 
(Promotion and Facilitation) Act, 2020 (FPTC Act) 
allows farmers to sell their harvest outside the 
notified Agricultural Produce Market Committee 
(APMC) mandis without paying any State taxes or 
fees”, “the Farmers (Empowerment and Protection) 
Agreement on Price Assurance and Farm Services 
Act, 2020 facilitates contract farming and direct 
marketing”, and “the Essential Commodities 
(Amendment) Act, 2020 deregulates the production, 
storage, movement and sale of several major 
foodstuffs, including cereals, pulses, edible oils, and 
onion, except in the case of extraordinary 
circumstances”. 

 conceive (verb) – think up, devise,  formulate; 
imagine, envisage, visualize. 

 Citizenship (Amendment) Act (CAA) (noun) – The 
Citizenship (Amendment) Bill, 2019 seeks to grant 
citizenship to religious minorities of Afghanistan, 
Pakistan, and Bangladesh, who had to flee their 
homeland facing persecution. The six minority 
groups that have been specifically identified are 
Hindus, Jains, Sikhs, Buddhists, Christians, and Parsis. 

 bring out (phrasal verb) – disclose, reveal, expose, 
become known. 
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 agony (noun) – pain, suffering, torture. 
 hardship (noun) – misfortune, distress, suffering, 

affliction, trouble. 
 conviction (noun) – pronouncement of guilt, 

sentence, judgement. 
 pay a price (phrase) – experience the 

bad/unpleasant result of something. 
 conviction (noun) – belief, opinion, view, thought, 

idea, position. 
 malicious (adjective) – spiteful, hostile, bitter, 

venomous, poisonous, evil-intentioned, ill-natured. 
 prosecution (noun) – legal action, legal proceeding, 

legal case. 
 sedition (noun) – incitement (to riot/rebellion), 

agitation, trouble making/provocation (against the 
established government/authority). 

 spare (verb) – refrain from, avoid, not harm, leave 
unaffected/untouched. 

 Article 19 of the Constitution of India (noun) – it 
guarantees certain fundamental rights, subject to the 
power of the State to impose restrictions on the 
exercise of those rights. The Article was thus 
intended to protect these rights against State action 
other than in the legitimate exercise of its power to 
regulate private rights in the public interest. 
Protection of certain rights regarding freedom of 
speech etc. (1) All citizens shall have the right (a) to 
freedom of speech and expression; (b) to assemble 
peaceably and without arms; (c) to form associations 
or unions; (d) to move freely throughout the 
territory of India; (e) to reside and settle in any part 
of the territory of India; and (f) omitted (g) to 
practise any profession, or to carry on any 
occupation, trade or business. 

 impair  (verb) – damage, iminish, reduce, weaken, 
spoil, impede, hinder. 

 languish (verb) – suffer, experience hardship; be 
abandoned, be neglected, be forgotten. 

 offence (noun) – attack, onslaught, assault; crime, 
illegal/unlawful act, misdeed, wrongdoing. 

 dissent (noun) – disagreement, difference of 
opinion, opposition. 

 andolan (noun) – Hindi word; 
protest/agitation/movement (a group of people who 
share the same beliefs, ideas, or aims). 

 activist (noun) – a person who supports a political or 
societal change/cause. 

 conspiracy (noun) – (unlawful) plan/plot, intrigue, 
collaboration/deception, collusion. 

 regime (noun) – government. 
 address (verb) – tackle, deal with, attend to, try to 

sort out. 

 contextual (adjective) – relating to the conditions 
that make the setting of something (an event/idea). 

 balance (noun) – fairness, justice, impartiality, 
egalitarianism. 

 pose (verb) – constitute, present, create, cause (a 
problem or danger or risk). 

 pronouncement (noun) – judgement, ruling, 
adjudication; announcement, proclamation, formal 
statement. 

 imperative (noun) – necessary condition, 
precondition, essential requirement. 

 subject to (verb) – put through, treat with, expose 
to, lay open to, submit to. 

 subject matter (noun) – theme, topic, issue, point. 
 economic reservation (noun) – on 7 January 2019, 

Union Council of Ministers approved a 10% 
reservation in government jobs and educational 
institutions for the Economically Weaker Section 
(EWS) in the General category. The cabinet decided 
that this would be over and above the existing 50% 
reservation for SC/ST/OBC categories. 

 Economically Weaker Sections (EWS) (noun) – 
Economically Weaker Section (EWS) or Economically 
Backward Classes(EBC) in India is a subcategory of 
people belonging to the General Category having an 
annual family income less than ₹8 lakh and who do 
not belong to any category such as SC/ST/OBC across 
India, nor to MBC in Tamil Nadu. 

 adjudication (noun) – arbitration, settlement, 
resolution, verdict. 

 in terms of (phrase) – with regard to, 
regarding/concerning, in connection with. 

 constitutional validity (noun) – it implies checking 
whether a particular law, procedure, act, etc. 
violates constitutional provisions or not. 

 scrutiny (noun) – examination, inspection, 
investigation. 

 aggrandizing (adjective) – exaggerated, magnified, 
unwarranted, immoderate, overstated, overplayed. 

 the executive (noun) – the executive is a branch of 
government that enforces the law as written by the 
legislature and interpreted by the judiciary. 

 counter-majoritarian (adjective) – against 
majoritarian. 

 majoritarian (adjective) – relating to a philosophy 
that states that a majority (sometimes categorized 
by religion, language, social class, or some other 
identifying factor) of the population is entitled to a 
certain degree of primacy (priority) in society, and 
has the right to make decisions that affect the 
society. 

 by way of (phrase) – via, by means of, as a form of. 
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 reconciliatory (adjective) – placating, reuniting; 
restoring/reinstating (friendly relations). 

 juridical (adjective) – law-making, law-giving, judicial. 
 assertion (noun) – declaration, statement, 

announcement, pronouncement. 
 revisit (verb) – reconsider, re-examine, re-evaluate. 
 folly (noun) – foolishness, stupidity, madness, 

irresponsibility, thoughtlessness. 
 empirical (adjective) – practical, pragmatic, actual, 

real. 
 proximate (adjective) – immediate, nearest, near, 

closest, close. 
 morality (noun) – ethics, rights and wrongs, 

correctness/propriety. 
 torment (noun) – distress, affliction, suffering. 
 probably (adverb) – most likely, in all likelihood, all 

things considered, perhaps. 
 adjudicative (adjective) – relating to a formal 

judgement on a dispute. 
 mechanism (noun) – procedure, process, 

method/technique. 
 sublimate (verb) – control, divert, transfer/redirect. 
 radical (adjective) – revolutionary, progressive, 

reforming. 
 sort out (phrasal verb) – resolve, find a solution to, 

rectify. 
 litigative (adjective) – legal, judicial. 
 means (noun) – way, method, mode. 
 sociologist (noun) – a person who does the scientific 

study of society, including patterns of social 
relationships, social interaction, and culture. 

 radical (adjective) – revolutionary, progressive, 
reforming. 

 green movement (noun) – environmental 
movement; a diverse movement that forwards the 
concerns of environmentalists. 

 ecological (adjective) – relating to the branch of 
biology which studies the interactions among 
organisms and their environment. 

 radicalisation (noun) – the process of causing 
someone to follow radical ways particularly in 
politics ( & society). 

 arise out (verb) – result, occur, accrue, proceed, 
follow, ensue. 

 exclusion (noun) – banning; rejection, ostracism, 
banishment. 

 marginalisation (noun) – an act of making something 
as insignificant/unimportant. 

 reiteration (noun) – the process of repeating 
something (some action) for clarity/emphasis. 

 petitioner (noun) – supplicant, pleader, applicant, 
claimant. 

 apprehend (verb) – understand, comprehend, 
realize, recognize. 

 in the hands of (phrase) – in the possession of; 
under the authority of. 

 atrocity (noun) – act of barbarity/brutality, cruelty, 
inhumanity. 

 legitimate (adjective) – valid, reasonable, reliable. 
 voice (noun) – opinion, view. 
 plea (noun) – appeal, petition. 
 reinforce (verb) – support, strengthen, fortify, 

bolster up, underpin. 
 illiberal (adjective) – intolerant, narrow-minded, 

anti-democratic, authoritarian. 
 intimidating (adjective) – frightening, threatening, 

domineering, overawing. 
 unjust (adjective) – biased, prejudiced, unfair, 

inequitable, discriminatory. 
 affirmation (noun) – assertion, statement, 

proclamation, pronouncement. 
 insensitive (adjective) – heartless, unfeeling, 

inconsiderate, thoughtless, thick-skinned. 
 surreal (adjective) – unreal, bizarre, unusual, weird, 

strange. 
 illustrate (verb) – explain, elucidate, clarify.  
 abusive (adjective) – insulting, offensive, 

disrespectful, defamatory. 
 strategy (noun) – plan of action (in order to achieve a 

more expansive set of political, economic, and 
security interests). 

 legitimise (verb) – validate, legitimate, justify, 
permit/endorse, sanction. 

 illegitimate (adjective) – illegal, unlawful, against the 
law. 

 contextualise (verb) – study, review, investigate (in 
context). 

 intrusion (noun) – encroachment, trespass, violation. 
 realm (noun) – area, field, domain (of activity). 
 arbitrary (adjective) – tyrannical, autocratic, 

dictatorial, authoritarian, draconian, anti-
democratic. 

 arbitrary power (noun) – tyranny, dictatorship, 
totalitarianism, fascism, autocracy. 

 strike down (phrasal verb) – abolish, annul, nullify (a 
law or regulation). 

 dissemination (noun) – spreading, circulation, 
distribution. 

 


